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Introduction

Tt may be stated, “The main function of an education system is in essence the
provision of education for its community” (Dekker & Van Schalkwyk, 1995). Higher
education insticutions spell this out in their mission statements, which usually have
three main focus points: teaching/learning, research, and community service/engage-
ment. Community involvement is an initiative through which the expertise of the
higher education institution is applied to address community issues.

In South Africa, there is an increasing imperative for higher education institu-
tions and their students to become involved in community engagement. The notion
of “service” in irs broadest context is also well established and understood in educa-
dion. The value of and the values derived specifically by students involved in service-
learning are undisputed.
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Universides employ a variety of teaching and learning strategies, with inclusion
of a formal service-learning component into qualifications being one such approach.
Another approach is the cooperative education model, where classroom-based
teaching and learning is supplemented and complemented by experiential learning—
usually authentic workplace learning, termed work-integrated learning. Both service-
learning and work-integrated learning are aspects of experiential learning.

Community engagement forms the third leg of responsibility within higher
education and, in South Africa, is currently not separately governmcnt—ﬁ.mded.
Service-learning offers students opportunities for personal growth and allows them
to gain practical experience and thus a sense of civic awareness and responsibility,
whilst being aimed at alleviating some sort of need or salving a parsicular problem
identified in the community.

At the University of Johannesburg (South Africa), various incidents occurring
within the last few months brought the issue of insurance coverage to the forefront.
Instances include a student who had to have her right hand amputated as a result ofa
workplace accident, trauma counseling having to be arranged for students wotking in
orphanages, a case of rape, and a student who was burnt at work. Needle-prick injuries
prove to be an area of great concern for students working in the Health Clinic, and
sports injuries occur from time to time. Clearly, an institution would need to firstly
identify and understand the various activities its staff and students are engaged in to
analyse these activities and the potential risks involved. It would then need to manage
the identified risk by taking out appropriate insurance coverage.

Brief definitions of some of the commonly used terms used in the article are
given for reference:

— Experiential learning: the umbrella term used for structured curriculated learning
that occurs (usually) at an off-site external location.

— Warh-integrated learning (includes teaching and nursing practicals): structured
compulsory learning, which occurs at the site of a private or public company in
industry.

—  Service-learning: curriculated, structured, and compulsory learning that occurs
in a community setting; e.g., students studying sport management could present
gentle exercise classes in a retirement village.

—  Community engagement: COMmUDity engagement activities, often voluntary; e.g.,
a port management student who volunteers to read to the blind.
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‘This article will explore issues surrounding risk management specifically in the
practice of service-learning. A brief outline of community engagement and service-
learning as seen mainly from a South African perspective follows.

Community Engagement: Service versus Service-Learning

South Africa’s Council on Higher Education (CHE) defines community engage-
ment as “initiatives and processes through which the expertise of the higher educa-
tion institution in the areas of teaching and research are applied to address issues
relevant to the community. Community engagement typically finds expression in a
variety of forms, ranging from informal and relatively unstructured activities to for-
mal and structured academic programmes addressed at particular community needs
(service-learning programmes)” (CHE, 2004, p. 24). Community engagement is thus
an umbrella term referring to a range of activities from what may be seen as “pure”
service/volunteering (in the sense of benehting the served community/individual) to
service-learning (in which some benefit accrues to the server, usually in the form of
academic credit in the case of stadents).

The 19905 saw a proliferation of service-Jearning classes in America, with
service-learning defined by Bringle 8 Hatcher as a “course-based credit-bearing,
educarional experience in which students () participate in an organized service activ-
ity that meets identified community needs, and (b) reflect on the service activity in
such a way as to gain further understanding of course content, a broader appreciation
of the discipline, and an enhanced sense of civic responsibility” (1995, p. 112). The
University of Pirtsburgh defines service-learning as experiential learning that meets
the needs of the community and that should be relevant to the course studied (hrep://
www.pitt.edu/~oel/servlear/ index,.htm).

Mathieson (2003, p. 5) suggests that service-learning draws on the pedagogy of
experiential learning, which is focused on work-based learning, The two concepts are
thus related, but are not the same. In South Aftica, the CHE has defined service-learning
as applied learning that is directed at specific community needs and is integrated into an
academic programme and curriculum. It could be credit-bearing and assessed, and may
or may not take place in a workplace” (CHE, 2004, p. 26). Muller and Subotzky (2001)
define service-learning as “a form of experiential learning in which students engage in
activities that address human and community needs, togecher with structured opportu-
nities intentionally designed to promote student learning and development.”

This last definition setves to set the scene for the next section, which will provide
an overview of relevant South African legislation impacting service-learning.

173




Law of Insurance

Insurance js not 2 modern-day phenomenon. Its origins can be traced back as far
as antiquity in which, for example, burial societies existed. Although these socleties
cannot be seen as insurers per se, they established the principle of “mutual assistance
in the case of the materialisation of risk” (Reinecke, Van der Merwe, Van Niekerk
& Havenga, 2002). The first real known precursor to insurance can be found in the
proclamation issued by Hammurabi in 1730 B.C., which declared that all members
of a caravan had to pay toward damages suffered as a result of, for example, theft of
another member’s property. In the Middle Ages, maritime insurance developed as the
first form of insurance. During the Industrial Revolution, insurance agains fire and
theft, akin to insurance as we know it today, was developed.”

In South Africa, the law of insurance is primarily regulated by the Long-term
Tnsurance Act 52 of 1998 and the Short-term Insurance Act 53 of 1998. However,
various other acts also cover aspects related to insurance: inter alia the Road Accident
Fund Act 56 of 1996, the Unemployment Contributions Act 4 of 2002 (UIF), and
the Compensation for Injuries and Diseases Act 130 of 1993 (COIDA).

Tnsurance law is based on an agreement between an insurer and the insured. An
insurance contract has been defined as “a contract between an insurer {or an assurer) and
the insured (or assured), whereby the insurer undercakes in return for the payment of a
price or a premium to render to the insured a sum of money, or its equivalent, on the
happening of a specified uncertain event in which the insured has some interest.”

"There are various types of insurance cover that may be taken out. For example,
liability insurance refers to insurance against legal liability, whether such liability
arises as a result of contracr, delict,! or otherwise. The liability insured against must be
described in the policy and may cover a defined group of persons (e.g., employees) or
may extend to the public at Jarge. Another form of insurance is professional indemnity
(PI) insurance. For example, a lawyer will take out insurance against possible wrong
advice that may be provided to clients, or a surgeon takes out insurance against negli-
gence in the operating theatre. Personal accident (PA) insurance policies provide cover
to an insured party by means of lump sum payments and/or periedic payments when
a person becomes disabled, dies, or is injured and/for thereafrer dies as a result of the
injury.® If a person contracts HIV/AIDS as a result of, for example, a needle-prick,
that person could foreseeably have taken out PA insurance to cover such an event.

An insurer can determine the actual risk involved in providing cover to an insured
only if the insured provides all the information that may affect the risk. The duty of
disclosure thus finds its origins in the principle of good faith in that the insured, in
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particular, must volunteer information that may maserially alter the risk. “This duty
involves both a positive duty (i.e., to answer all questions truthfully) and a negative
duty (i.e., to disclose all other information that may materially alter the risk, even
though it was not asked). This duty of disclosure arises each time that the contract is
renewed. Failure to disclose information to the insurer constitutes misrepresentation,
which renders the agreement void at the option of the insurer. This means that the
insurer can elect to honour the contract ot to set it aside. In the event that the insurer
elects to set the contrace aside, it must return the premiums that have been paid o
the insured, and the insurer will then not be liable to cover the insured event. In
the case of intentional (fraudulent) or negligent misrepresentation, the insurer has an
additional claim for damages against the insured.

Section 58 of the Long-term Insurance Act and section 52 of the Short-term
Insurance Act state that any minor’ of 18 and over may enter into, vary, or deal with
insurance policies without the assistance of a guardian. Students can therefore assume
responsibility and take out cover against an insured event, such as death or disability,
in their own name. In the event that the university provides cover, students can also
take out additional insurance to top-up the cover that is provided by the university.

Insurance against the loss, damage, or theft of personal items (e.g., cell phones,
laptops, motor vehicles, and the like) naturally would have to be taken out by the
students themselves, as neither the employer nor the universicy would have an insur-
able interest in such items.

Labour Legislation

Introductory remarks. The Consticution, 1996, guarantees inter alia the tight to
fair Iabour practices® and the right to “social security, including, if they are unable to
support themselves and their dependants, appropriate social assistance.”

South African labour law is highly regulated. It is, however, not the intention
of chis article to address all the acts that govern the employer/employee relationship,
although reference will be made to some of the salient pieces of labour legislation.
The primary laws that regulate the employment relationship are the Labour Rela-
tions Act 66 of 1995 (LRA) and the Basic Conditions of Employment Act 75 of
1997 (BCEA). The former is concerned primarily with the promotion of economic
development, social justice, and the peaceful regulation of labour relations, which
regulate both the individual and collective relationship berween the employer and the
employee. The latter, however, stipulates the minimum standard employment condi-
tions at the work place and regulates, among others, aspects such as remuneration,
overtime, Jeave, notice, and the like.
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Are service-learning students employees? A contract of employment can be defined
as “a mutual agreement in terms of which an employee agrees to make his services
available under the authority of an employer for a specific period in exchange for
remuneration.”?

Although the LRA does not define an employer, this is generally considered to
include any person, including a juristic person or the State, who employs another
person and who remunerates the person for the services rendered." On the other
hand, an employee is defined as any person, excluding an independent contractor, who
receives remuneration.'> Thus, as the payment of remuneration is an essential element
for an employment contract to exist, a student who is engaged in service-learning
and who receives no remuneration will not be subject to the protection afforded to
employees in terms of the LRA. Moreover, students are engaged in service-learning at
a charitable organization, and if they receive no remuneration, they are also excluded
from the application of the BCEA."

Vicarious liability. Another aspect that needs to be considered briefly is the con-
cept of vicarious liability, as an employer can be held liable for the delicts committed
by its employees on the basis of vicarious liability. In order for the plaintiff 10 be
successful, s'he must prove that (a) an employment relationship existed between the
employer and the employee, and {b) the delict was commitced in the course and scope
of the employee’s employment. In order to determine whether or not the delict was
commiteed in the course and scope of employment, one must take all the circum-
stances into account.

It is doubtful whether or not the “employer” of a student in service-learning
could be held liable for a delict committed by a student whilse engaged in service-
learning for the same reasons set out above. It is therefore important for students
involved in the service-learning environment to have insurance to cover against a
claim based on delict against them, which was done “in the course and scope of ser-
vice-learning.” At the very least, students need to be made aware of the potential risks
involved and that they could probably be held liable in person for a delict committed
as aforementioned.

Social legistarion. The Occupational Health and Safety Act 29 of 1997 (OSHA)
addresses safety in the workplace by providing a framework for preventive safety mea-
sures. An employee, for the purposes of OSHA, means any person who works for
another and who is encitled to receive remuneration, or any person who works under
the direction or supervision of another. Section 1(2), however, provides thac the Min-
ister may in her/his discretion define other persons as employees. It is submitted that
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service-learning environments would be responsible to ensure the health and safety of
students who are engaged in service-learning, regardless of whether they receive remu-
neration or not, as an employer’s duty is not limited only to employees.

COIDA regulates compensation payable to an employee (or her/his dependents)
as a result of work-related illnesses, injuries, or death, as the case may be. For the pur-
poses of this act, an employee is defined as “any person who has entered into or works
under a contract of service ot of an apprenticeship or a learnership with an employer,
whether the contract is express or implied, verbal or in writing, and whether the remu-
neration is in cash or in kind.”" Thus, if an employer contributes to the compensation
fund, it is indemnified against claims by employees or their dependents as a result of
ilnesses, injuries, or death sustained in the course of employment. However, if a third
party (i.e., any person other than the employer) caused the illness, injury, or death of
an employee, the third party is not indemnified against a claim by the employee on the
basis of 2 work-related illness, injury, or death. In such an instance, the employee may
claim either from the third party or the compensation commissioner.

For the same reasons set out above, students who are engaged in service-learning
would not be entitled to receive compensation in terms of COIDA. This does not,
however, mean that such a student (or her/his dependent) would not have 2 personal
claim, based on delict, against any person who caused her/him to suffer an ilness,
injury, or death. Herein the problem lies: that often the person who is responsible
for the loss in, for example, an informal settlement would in all likelihood not have
the means to make payment. If there is no prospect of success in a claim, there is
no incentive to initiate legal proceedings against such a person, as one would in all
probability obtain judgement (if you have proven your cause of action), but would
not receive any satisfaction in the form of payment. The only thing that one would
“gain” is a huge debt to repay—legal costs. Moreover, it is not always easy to prove all
the elements of delict.

Potential Liability for the University

Asa general rule, a person cannot be held liable on the basis of delict for an omis-
sion or failure to act, However, in certain instances, if a person fails to act, such failure
constitutes wrongfulness.

It could be argued that a special relationship exists between the university and
its students, akin to the special relationship between a parent and child, in that the
univessity is responsible for the continued education of the pasents’ children. It could
furthermore be argued that the university is aware (or, at the very least, ought to have
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been aware) of the inherent potential dangers of engaging in service-learning, yet it
places such learning as a requirement in order to comply with all the formal require-
ments for 2 particular diploma/degree, and it failed to inform the students of such
potential dangers. In the event that a court accepts these (or other similar arguments),
the university could be exposed to claims by students on the basis of delict. It is there-
fore important for universities to inform students of the potential risks to which they
may be exposed.

Recommendations

From the above discussion, it is clear that in the event that a student becomes
disabled in the course of being engaged in service-learning, the student would have
no claim under current fabour legislation. However, section 27(1) of the Constitu-
tion, 1996, provides that persons have the right to social security and if a person is
unable to support her/himself, they have the right to social assistance. Depending on
the nature of the disability, the student may qualify for a disability grant. It must,
however, be borne in mind that one qualifies for a disability grant only if one is a
South African who lived in South Africa at the time of the application for the grant.
Moreover, a means test is applied in order to determine whether or not one qualifies
for this grant.' The amount payable changes annually and varies depending on one’s
income and assets. In 2005, the maximum monthly disability pension was ZAR 780
and the minimum was ZAR 105 p.m.,'® which hardly seems fair compensation for
someone who may have to repay a National Student Financial Aid Scheme (NSFAS)
or other student Joan and has studied at 2 higher institution for a number of years in
order to have a better quality of life with the opportunity to increase her/his income
potential. It is recommended, bearing in mind the provisions of section 27(1) of the
Constitution, 1996, that South African universities through Higher Education South
Africa (HESA) make proposals to the Ministers of Education and Labour to consider
providing cover under COIDA {or an alternative fund) to students engaged in service-
learning in this environment.

As discussed above, the “employers” of students engaged in service-learning
would also not be held liable on the basis of vicarious liability for any delict com-
mitted by a student during the “course and scope” of service-learning. The student is
therefore open to potential claims being instituted against her/him in hex/his personal
capacity, unless the student has taken out insurance. In most cases, should the claim
against the student proceed, it could result in the financial ruin of the student. In an
attempr to address similar concerns in the United Stares of America, the United States
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Congress passed the Volunteer Protection Act of 1997 into law on 18 June 1997. The
Volunteer Protection Act was enacted essentially to limit lawsuits against voluncecrs”
in their personal capacity. However, the act’s wording leaves a lot of scope of circum-
venting the aims of the act and in effect provides a defence only in the event thar a
volunteer is sued in person, thereby not preventing lawsuits from being instituted
against volunteers. As service-learning is curriculated and therefore an obligation
placed on students by the Department of Education, it is recommended that HESA
investigate this matter fully and provide the Ministers of Education and Social Welfare
with recommendations to enact similar legislation, bearing the pitfalls in mind, as the
Volunteer Protection Act.

As students engaged in service-learning are not employees and thus not covered by
COIDA, it is recommended that the possibility of extending the definition of employee
to include “students following a formal service-learning programme” be investigated.

As we believe that the university potentially could be held liable for the failure
to inform the students of the inherent risks of participating in service-learning activi-
ties—a prerequisite in order to obtain the formal qualification—it is recommended
that all universities explain the inherent risks to the students. This should be done in
writing but without any legalese. It would also be preferable that informacion sessions
be held during which the processes (and the inherent risks) are explained to the stu-
dents and, if necessary, their guardians.

Tn order to act as responsible institutions of higher learning, it is furchermore rec-
ommended that the universities provide limited cover to students who are engaged in
service-learning activities, as the university requires the students to participate therein
before the student can qualify to obtain the credit/degree. Such limited cover could be
built into the students’ fees or be instituted as a levy.

it is furthermore recommended that universities act as conduit to negotiate top-
up cover for students. The university is in a position to use its bulk buying power to
negotiate better rates. Such top-up cover would be for the account of the student, but

the university could assist in the administration process (e.g., to make payments on-
behalf of students).

Universities should prepare the students for the service-leatning experience. As
far as may be determined, students should be placed into safe and healthy service-
learning environments. Students should be monitored and supported during their
service-learning, The university should develop and communicate the procedures that
should be followed in case of a mishap occurring during the service-learning experi-
ence. (The preceding statements are part of the accepted quality assurance processes
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outlined for work-integrated learning, which are applicable in che service-learning
environment as may be seen at http://www.sasce.org.za.)

Lastly, it is recommended that the university enter into an agreement with the
student and the community organisation in terms of which liabiliy is excluded.

Conclusions

There is an increasing imperative in South Africa for higher education institu-
tions and their students to become involved in community engagement, alongside the
other two focus areas of teaching/learning and research. Service-learning, as a course-
based, credit-bearing part of a qualificacion, is an instance of service occurring under
the umbrella of community engagement.

The value derived by all parties involved in the service-learning experience is
undisputed, but so are the inherent risks and dangers involved. These risks must be
identified, understood, and managed responsibly. Each higher education institution
has a responsibility to the stakeholders participating in the service-learning experi-
ence—to the university itself, its staff and students, and the community. Issues of eisk
may be identified as personal (injury, disability, or deach); loss of property (own); or
damage to a third-party person or property.

Risks involved in service-learning must be disclosed to students up front. The
students need to be informed about the cover thar the university has taken ous for
them and the extent of the cover. Where necessary, students would be expected to
take out their own cover or additional top-up cover. Preparation, placement into the
service-learning situation, and monitoring and support of the student whilst s’he is
engaged in service-learning are all important, as is the necessity of clear procedures to
be followed should an incident occur.

Just as the higher education institution has a responsibility, so, too, do national
government and the ministers of Education and Social Welfare that pass relevant leg-
islation protecting the population. From the paper, it is evident that students engaged
in service-learning do not fall into the category of employees and are thus not pro-
tected by Jabour legislation. If community engagement is of national importance and
a national imperative, national government structures should give consideration to
national blanket cover for students following formal setvice-learning programmes;
consider extending the definition of employee (under COIDA) w include studenss
engaged in service-learning; or follow the example of the United States by enacting a
Volunteer Protection Act. The Southern African Society for Co-operative Education
(SASCE) should urge HESA to lobby national government on this specific aspect.



Definitions will become important, especially when it is remembered that com-

munity engagement occurs on a continuum from altruistic service (where the com-

munity may be considered the major beneficiary) to service-learning (an academic

component within community engagement).

Tnsurance cover is expensive, yet it may be more expensive 7ot to have adequate

cover, It is imperative that higher education institutions work closely with their insurer

to ensure adequate risk management, as the issue is simply too important to neglect.

"This article has identified what the authors consider to be serious matters related

to service-learning. These would need to be investigated further and appropriate mea-

sures would have to be instituted to ensure that “the piper is paid” appropriately and

that it is not the student who is left to face the music if chings go wrong,
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